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Status 

1 )S Responsive to communication(s) filed on 23 July 2004 . 
2a)M This action is FINAL. 2 b)Q This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 1 1, 453 o.G. 213. 
Disposition of Claims 

4) [x] Claim(s) M2 is/are pending in the application. 

4a) Of the above claim(s) 

5) Q Claim (s) is/are allowed 

QM Claim(s) 1^12 is/are rejected. 

7) D Claim(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) Q The specification is objected to by the Examiner. 

10)D The drawing(s) filed on is/are: a)Q accepted or b)D objected to by the Examiner. 
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Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1 121 (d) 
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DETAILED ACTION 

Claims 1-12 are pending. 

Applicant's Declaration Under Rule 132 demonstrating the unobvious nature of 
the present invention has been fully considered, but not persuasive. 

The Applicant's arguments filed on 7/23/2004 to the rejection of claims made by 
the Examiner under 35 USC 103 have been fully considered and deemed not 
persuasive. The rejection under 35 USC 103 is MAINTAINED. 



Double Patenting Rejection Maintained 

The rejection of claims 1-12 under the judicially created doctrine of obviousness- 
type double patenting as being unpatentable overclaims 1-2, 5, 8-9 of copending 
Application No. 10/056,923 is MAINTAINED for the reasons set forth in the Office Action 
mailed 04/21/04. 

Applicant requests that, "this matter be deferred until an indication that the 
present claims would otherwise be allowable". However, this rejection is maintained. 

Response to Arguments 

Applicant provides a Declaration Under Rule 132 demonstrating the unobvious 
nature of the invention and argues unexpected results. Applicant compares storage 
stability of Samples 29A, 29B, 29C, 29D and argue's that a combination of a 
polysaccharide (xanthan gum) with a taurate polymer (Aristoflex AVC R ) Sample 29D of 
instant invention provided unexpected extended formula stability (survived for 3 months) 
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and the other three samples 29A, 29B and 29C exhibited phase separation. This 
argument is not persuasive. Examiner respectfully points out that the prior art US 
5,422,1 12 thickening system Sample 29C a polysaccharide (xanthum gum) with a 
polyacrylamide (Sepigel 305 R ), survived 2 months storage stability which shows that it is 
only slightly inferior to Sample 29D. It has been held that where the general conditions 
of a claim are disclosed in the prior art, discovering the optimum or workable ranges 
involves only routine skill in the art. In re Alter, 105 USPQ 233. 

Applicant argue's that "there would be no incentive to replace Seigel R 
polyacrylamide with Aristoflex AVC polymers ". This argument is not persuasive. 
Aristoflex AVC R is a polyacrylamide based copolymer. Thus it is obvious to substitute 
Sepigel R a polyacrylamide polymer with another polyacrylamide based polymer 
Aristoflex AVC, in the thickening system for cosmetic compositions, because of the 
expectation of achieving an oil-in-water emulsion that has good stability against 
degradation by high shear and UVA light and that provides good skin feel, low degree of 
stickiness. 

Applicant argue's "no matter how excellent a product may function on the skin, 
absent adequate storage stability other performance properties would be irrelevant. 
Infact, Beerse et al. provides no incentive or teaching that Aristoflex R would show any 
benefit over sepigel R ...". This argument is not persuasive. As discussed in the previous 
Office Actions, given the benefits of these Aristoflex R copolymers as taught by Loffler 
and given that it is known in the art (Beerse et al.) to combine these copolymer 
thickeners with xanthum gums and inorganic thickeners for use in cosmetic 
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compositions, there would be motivation to add these copolymers to the compositions of 
Williams or to substitute the copolymers for the polyacrylamides (sepigel R ) of Williams. 

Conclusion 

THIS ACTION IS MADE FINAL. See MPEP § 706.07(a). Applicant is 
reminded of the extension of time policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period, will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Shobha Kantamneni whose telephone number is 571- 
272-2930. The examiner can normally be reached on Monday-Friday, 8am-5pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Sreeni Padmanabhan can be reached on 571-272-0629. The fax phone 
number for the organization where this application or proceeding is assigned is 703- 
872-9306. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 




